BEFORE THE CPR INSTITUTE FOR
DISPUTE RESOLUTION ARBITRAL TRIBUNAL

sUPR A TELECOMMUNICATIONS
% INFORMATION SYSTEMS, INC.,

Claimant,

Bi1 | SOUTH
{1 ECOMMUNICATIONS INC,

Respondent.

e ac ok o e 30 ok ok 3K 3k ok 3K ok 3 ok ok ke ok ok oK sk 3 e sk ok o e ok ok ok 3k K

B LLSOUTH
[ELECOMMUNICATIONS INC.,

Claimant and
Counterclaim Respondent,

\

SUPR A TELECOMMUNICATIONS
& INFORMATION SYSTEMS, INC..

Respondent and
Counterclaimant.

ORIGINAL

Arbitration |

Arbitration 11

: TRATIONS

ARBITRAL TRIBUNAL

M SCOTT DONAHEY
JOHN L. ESTES
CAMPBELL KILLEFER

EXHIBIT

CREPLY B

MIL2347 doc



PAGE NO.
introduction 1
Procedural History . . 1
A Arbitration | . ... 2
B Arbitration LF. ... 5
The Radical Revision of Telecommunications Law . ... ............... 7
Supra's and BellSouth’s Relationship Before the October 5, 1999
Effective Date of the Interconnection Agreement ............. 11
Liability Issues ... . 14
A UNE Provider ... ... . . 14
B. Collocation ... ... 17
C Access 10 OSS Lo 21
D LENS 25
I LENS DOWNUIME oo oottt 25
2. Cut Off of Supra's Access lo LENS. .................. 26
E Dedicated Transport and T'andem Switching ~ ........... 26
I Inter-LLATA Transport .......... ‘ ......... 27
2. Intra-LATA "Transport Between Tandem Switches ....... 27
F. Regional Street Address Ciuide ("RSAG") Download ........... 28
G 100 Numbecr Blocks of Telephone Numbers .................. 29
H. QuickServe . ... 30
L Branding . ... .. ... 30
I TAG Interface Development ... ... ... .. ... .. ... ... ........ 32
1 MIL2347 doc

LABLE OF CONTENTS




Vil

K Toll Free Number Database
. Same Services as Bellsouth
M Alleged Rrcach of 1996 Act
N BellSouth Invoices ....... ... ... ..
O Supra's Audit Request . ... .
Damages . .. ... ..
A Introduction . ...
B Supra'sDamages . . ...
. Incremental Ncl Income Operating As UNE Provider. . .
2. Supra's Alleged Lost Profits. ........................
3. LENS Damages. ..o
a. LENS Downtime.. ........ ...,
b. Cut Off of Supra's ACCeSS. ........coovvvenn...
C. BellSouth Invoices .......... ... . . ... . ... .. ... ... .. ...
Other Relief. . . . . e
A Supra's Request for Audit .............. . ... .
B BellSouth's Request for an Injunction for Future
SupraNoON-Payment -« «vvvveeee
C. Liquidated Damages . .. ...t
D Pre- and Post-Judgment Interest ............................
| Prc-Judgmenl Interest .. ...
2 Post-Judgment Interest .............. ...,
t Late Charges .. ......... . . .
I Special Master L

PAGE NO.

32
33
34
36
36
39
39
41
o4l
42
43
43
44
44
44

44

45
45
46
46
46
46

47

MIL2317 doc



PAGE NO.

G Arbitration Costs and Expenses Y ¥
H All Other Relief Denied ... 48
: Retention of lurisdiction .. ... .... 48
I Summary of Award . . . . .. ... L, 48

Ui MIL2347 doc



AWARD OF THE TRIBUNAL IN CONSOLIDATED ARBITRATIONS

Introduction

Ftus Award resolves two arbitration proceedings arising out of and relating to the
nictconnection Agreement between Supra Telecommunications & Information Systems,
ac “Supra”) and BellSouth Telecommunications, Inc. (“BellSouth™) effective on
“dteber 5, 1999. In accordance with the dispute resolution provisions of the
merconnection Agreement, Supra and HellSouth appointed three neutral arbitrators to
ie-nde various disputes: M. Scott Donahey ofthe law f#m Tomlinson Zisko Morosoli &
Maser 1P; John L. Estes of the law firm Locke Liddell & Sapp; and Campbell Killefer
o[ the ;aw firm Venable, Baetjer, Howard & Civiletti, LLP. The three arbitrators
lesignated Mr Donahey (o scrve as chairman

This award begins with a summary of the procedural history of the two arbitration
aroceedings. The award then procidcs a description of the legal authorities that govern
“he arbitration proccediiigs, including the Telecommunications Act of 1996, relevant
ederal court decisions, and rulings by the Federal Communications Commission
¢y and Florida Public Service Commission (*FPSC™). A short description of the
relat:onship between Supra and BellSouth before the effective date of the Interconnection
\greement is provided to give context to the discussion ofthe ar_k;itration issues. The
majority of this award covers the many claims and counterclaims between Supra and
3eilSouth in the two arbitrations and then concludes with a discussion of damages and
ather rehief.

i Procedural Historv

This section summarizes the procedural history of the two arbitrations, including
+escripnons of rulings by the Tribunal that governed both arbitrations. Some rulings also
may govern possible future disputes between Supra and BellSouth (e.g., whether
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o 1sequential damages may be recovered under the Interconnection Agreement). Both
supra and HellSouth vigorously litigated the many issues between them, which led to
nanv aiscovery rulings by the Tribunal as well as legal rulings on various provisions of
he inicrconnection Agreement. ‘I‘hearbitrations were conducted under the Rules for
Non-Administered Arbitration of the CPR Institute for Dispute Resolution.

A Arbitration |

Supra imitiated the first arbitration with its Notice of Arbitration and Complaint
-« ved on October 25, 2000. Supra’s Complaint argued that the disputes between the
narties were “disputes affccuing service’* within the meaning of Section 9.1 of Attachment

Aliernative Dispute Resolution - to the Interconnection Agreement and therefore

st he resolved on an even more expedited basis than a “normal” dispute, which must
he decded within 00 days of the filing of the Complaint. After the parties served legal
n:moranda and a confercncc call for oral argument was conducted, the Tribunal
aramously ruled by Order dated November 16, 2000 (attached hereto as Annex A and
norporated herein by reference), that Supra had failed to carry its burden to show that
d1x larms were “disputes affecting service’” and the arbitration would therefore proceed
n « normat schedule. Then BellSouth timely filed its Answer to Supra’s Complaint.

The Tribunal set 4 schedule for written discovery, depositions and the filing of
direet +nd rebuttal testimony i advance of the arbitration hearing. The hearing in
Arbitration [ was originally scheduled to occuron January 18-20and 22-23, 2001. By
agrcement of both parties to waive the 90-day decision requirement under the
interconmection Agreement (we, Revised Memorandum Re: Scheduling dated January
" 201, at 2. Y1, attached hereto as Annex B and incorporated herein by reference), the
lates sor the hearing were extended several times. The first extension ofthe hearing

scnedule was in connection with Supra’smotion for leave to file an amended complaint
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o wuld 1 claim expressly asserting a contractual breach concerning BellSouth's providing
iendiscriminatory access to its Operational Support Systems (**OSS"™) for Supra’s pre-
r:denrg and ordering oftelecommunications services from BellSouth. Supra's motion
wus granted and Supra duly served its Amended Complaint and BellSouth served its
Njiswer

"The parties presented many discovery disputes to the Tribunal, which were
r eted by the parties and ruled upon after conference calls for oral argument. One major
hiseovery dispute related to Supra's request to conduct a videotape deposition of
now|cdgeable BellSouth witnesses while operating the OSS and related databases. A
-imulared denionstration was conducted at the suggestion of the Tribunal to settle the
fiseavery dispute without intruding in the BellSouth OSS and databases operating in a
waduction environment.  The Tribunal understands that the demonstration by BellSouth
mid for the benefit of Supra included the OSS, various electronic interfaces to databases,
wid cciated functionality.

A major legal issuc decided before the hearing in Arbitration I was whether Supra
‘0u4ld recover consequential damages. including alleged future lost profits, under the
'merconnection Agreement. BellSouth served a motion to strike Supra's demand for
:onsequential damages. The partics were directed to serve simultaneous opening and
eplv memoranda on the rssue. In preparation for a conference call on the damages issue,
vrintrator Killefer prepared and served a tour-page legal memorandum on the damages
ssues an February 14 to help focus the panes' arguments. The conference call was
onducted as scheduled on February 19, 2001.

I'nc Tribunal unanimously ruled on February 21,2001, that consequential
Jaimages al-e recoverable under the Interconnection Agreement if a party can prove that a

-ontraciual breach is “"willful or intentional misconduct,™ | e., with tortious intent to harm
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"¢ othor party (the Order Re Damages, ddted February 21. 2001, 1s attached hereto as
wrinex o and 1s incorporated herein by rcfcrence). BellSouth served a Motion for
resonsideration and for Preservation of Error on March 2 ,2001. The parties were
Jurected to file simultaneous briefs on the issue and a conference call for oral argument
vas tonducted on March 13, 2001, The Tribunal unanimously issued a “Clarification of

“irder re: Damages” on March 15, 2001, that held as follows:

The Panel concludes that “willful or intentional misconduct”
is broad terminology which embraces willful or intentional breach
of contract to the extent that it is done with the tortious intent to
inflict harm on the other party to the contract. The panel’s
inlerpretation of this phrase is supported by judicial authority,
including Metropolitun Life Insurance Co. v. Noble Lowndes Int I,
Inc., 643 N E.2d 504. 506-508 (N.Y. 1994) and Wright v. Southern
Bell Tel. & Tel Col, Inc.. 313S.E.2d 150 (Ga. App 1984).

Accordingly the Tribunal unanimously finds that to the
extent that Supra can prove that BellSouth intentionally or
willfully breached the Agreement at issue in this case with the
tortious intent to inflict harm on Supra, at leastin part through
the means of such breach of contract, and that as a direct and
foreseeable consequence of that breach Supra suffered damages in
an amount subject to proof, Supra can recover consequential
damages in this action.

‘Aarch 15 Order at 99 1-2 (emphasisadded). (The Clarification of Order Re: Damages is
sttached hereto as Annex D and is incorporated herein by reference).

'he parties timely filed their respective direct and rebuttal testimony with exhibits
5 w21l as Prehearing Statements. Page and line designations of deposition testimony
vere also served by Supra and BellSouth

The hearing in Arbitration [ was scheduled for six days, but was concluded in four

davs on April 16-19, 2001 . at the Wesun Peachtree Plaza Hotel in Atlanta, Georgia.

tost-hearing briefs were served by the parties on May 14, 2001
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B Arbitration 1l

On January 31. 2001, BellSouth initiated a second arbitration regarding billing
ard puvment disputes under the parties’ Interconnection Agreement. On February 20,
2001, supra timely filed its Notice ol Defense and Counterclaim

On March 12, 2001, BcllSouth filcd a motion to dismiss Supra’s Counterclaim.
supra fled its opposition on March 19, 2001, and BellSouth tiled its reply in support of
'he metion on March 26, 2001. On March 29, 2001, aconference call was held to discuss
saraus issues in Arbitration 11, including BellSouth’s motion to dismiss Supra’s
cowntterclaim

During the March 29 conference call, the Tribunal ordered that Supra and
BellSouth submit legal memoranda on the issue ofthe Tribunal’s jurisdiction to decide
certans disputes relating 1o the parties’ Interconnection Agreement in light of ongoing
ar xcecdings hetween Supra and BellSouth in (1) federal district court in Miami, Florida
i L ase No. 99-1706-CI1V-SEITZ, and (2) before the Florida Public Service Commission.
supra and BellSouth timely filed their legal memoranda on April 2, 2001.

On April 5, 2001, the Tribunal unanimously ruled in a seven-page Order that the
Fribunal has jurisdiction to decide issues only as expressly authorized by the terms of the

iniereonnection Agreement and well settled case law under the Federal Arbitration Act,

) St 81, et seg. The I'rihunal was ccry concerned that Supra and BellSouth notify

'he Mribunal of any legal proceedings that conflict or overlap with the jurisdiction being

~xercised by the Tribunal

This tribunal 1s not aware of any such FPSC proceeding relating to
post-October 5. 1999 hilling disputes, but the parties are ordered
immediately to notify this tribunal in writing ofsuch FPSC
proceedings if any exisi presently or arise in the future. This
tribunal will scrupulously avoid exercisingjurisdiction that would
conflict or overlap with FPSC, federal district court, or other legal
proceedings.
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Anr !+ Order. at 5. Accordingly. the Tribunal granted in part and denied in part
3eliSouth’s Motion to Strike Supra's counterclaim in Arbitration 11
(1) No recovery may be awarded for pre-October 5,
1999 acts or omissions;
2) Yo rccovery may be awarded for claims over which
the FPSC or any Federal district court retains jurisdiction;
(3) No recovery may be awarded in Arbitration II for
those Supra claims that are presented for the Arbitration 1 hearing
on April 16-21, 2001, and
(4)  The parties agree, and the tribunal orders, that lost
profits might bc recoverable as consequential damages, but **lost
revenues' is an improper measure of damages.
April ~ Order. at 6. The Tribunal also ruled that, as the Tribunal had forewarned the
nartics “{b]asic fairness suggests that the tribunal's award in Arbitration | either be
stued before .Arbitration 1] or be set off against the Arbitration [T award if warranted by
‘he evidence.” 1d. (The Order Regarding BellSouth's Motion to Dismiss Supra's
Tounerclaims and Related Issues, dated April 5, 2001, is attached hereto as Annex E and
neorporated herein by reference). In a conference call held on April 10, 2001, the parties
agreed Lo waive the provision in the Intcrconnection Agreement that requires an award to
¢ txsued within 90 days of filing, and agreed that the award in Arbitration T would be
ssucd no later than June 5, 2001. (A copy of a letter dated April 11, 2001, confirming
the new agreed schedule-is attached hereto as Annex F and incorporated herein by
reierence)

In advance of the hearing in Arbitration 11, the Tribunal ruled on various
discovery disputes. Less than @ week before the scheduled start of the Arbitration LI
waring, on April 26, 2001, [he Tribunal conducted a conference call regarding various
ssues  The Tribunal issued an unanimous order that same day. That order denied
supra’s motion to strike the rebutial damages testimony of BellSouth expert witness

“reeman and allowed Suprato filesur-rebuttal damages testimony of Supra expert
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witaess Wood under specified conditions. The April 26, 2001 Order also ruled that a
Teasoned award” as opposed to a “"naked award™ would be issued in both arbitrations
parsuant to the Rules for Non-Administered Arbitrations of the CPR Institute for Dispute
Resolution. (A copy of the Ordcr Regarding Supra's Motion to Strike Rebuttal
l2sumony of Professor Frecman and Other Matters Discussed During April 26
Conference (‘all is attached hereto as Annex G and is incorporated herein by reference).
‘The hearing in Arbitration I1 was scheduled to be conducted over six days. In
fact. thie hearing concludced in only four days beginning Sunday, April 29, 2001, and
(tmshing Wednesday, May 2. 2001, at the Georgian Terrace Hotel in Atlanta, Georgia.
Tit purbies served simultaneous post-hcaring memoranda on May 14,2001. The
T 1hural committed to a Jjune 5, 2001 deadline for issuance of an award in both
arbitrations

i} The Radical Revision of Telecommunications Law

In 1996, the United States Congress passed the Telecommunications Act of 1996
itne "1996 Act"), a statule which was intended to revolutionize the telecommunications
mdustry In its First Report and Order, released August 8, 1996, FCC 96-325, the Federal
Communications Coinmission ("FCC™) characterized the sweeping changes heralded by
the Aci in the following language: -

The Telecommunications Act of 1996 fundamentally changes
telecommunications regulation. In the old regulatory regime
government encouraged monopolies. In the new regulatory regime,
we and the states remove the outdated barriers that protect
monopolies from competition and affirmatively promote efficient
competition using tools forged by congress. Historically, regulation
of this industry has been premised on the belief that service could
be provided at the lowest cost to the maximum number of
consumers through a regulated monopoly network. State and
federal regulators devoted their efforts over many decades to
regulating the prices and practices of these monopolies and
protecting them against competitive entry. The 1996 Act adopts
precisely the opposite approach. Rather than shielding telephone
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companies from competition, the 1996 Act requires telephone
companies to open their inctworks to competition.

Leooal
The effect of this legislation was to require the existing monopolistic regional
tciccommunications prov iders, now known as Incumbent Local Exchange Carriers
("I kCs™) to assist would-be competitors to compete against them in the
ti fecommunications marketplace, in part by providing potential competitors with access
tv the monopolists' equipment and services. The 1996 Act has three principal goals:
(1) Opening the local exchange and exchange access markets to
competitive entry; (2) promoting increased competition in
telecommunications markets that are already open to competition,
including the long distance services market; and (3) reforming our
system of universal service so that universal service is preserved
and advanced as the local exchange and exchange access markets
move from monopoly to competition.
75
In s first Report and Order the FCC established numerous rules to promote entry
41¢ competition in the telecommunications marketplace. This order was promptly
challenged by ILECs and state utility commissions on the grounds that the FCC had
¢vceeded itsjurisdiction. These actions were consolidated in the United States Court of
Appeals for the Eighth Circuit. That appellate court agreed with those who argued that
the prmary authority to implement the 1996 Act resided in the individual state
connmissions, and it vacated the FCC's order. lowa Utilities Board v. FCC, 120F. 3d
T34, 800, 804, 805-806 (8" Cir. 1997). The case was thereafter appealed to the Supreme
C oun
INAT&T Corp., et al. v. lowa Utilities Board, el al., 525 U.S. 366, 119 S. CtL. 721,

1421 Ed.834(1999). the United States Supreme Court largely reversed the appellate

2ourt and remanded the case. While the Supreme Court generally upheld the FCC's rule-
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making powers and the rules that the FC'C had established in its First Report and Order,
the Crurt was not satisfied that the FCC had propcrly applied the "necessary and impair”
standards in its promulgation of Rule 310
Section 251(a)(2) ofthe 1996 Act provides:
In determining what network elements should be made available for
purposes ofsubsection {¢)(3) of this section, the [FCC] shall

consider, at a minimum, whether --

(A) Access to such nctwork elements as are proprietary in nature is
necessary;and

(B) The failure to provide access to such network elements would
impair the ability of the telecommunications carrier seeking
access io provide the services that it seeks to offer.

E nphasis added. The statutory provision and Rule 319 deal with the obligation of the
i £ 0 make network elements available to Competitive Local Exchange Carriers
OCLLCs").

Ultimately, the FCC sct out to comply with the instructions of the United States
Supreme Court in the Federal Communications Commission Third Report and Order and
Fourth Further Notice of Proposed Rulemaking, FCC 99-238, Released November 5,
1199 i"Third Report and Order™). The FCC determined that "without access to
unbundled nctwork elements, a [CLEC] may choose not to enter a particular market
hecause the cost and delays associated with deploying its own facilities would be too high
g:-ven the revenues obtainable from the market and the relative attractiveness of other
poteriial new markets.” Third Report and Order, §13 at 8. The FCC defined a
"secessary element” as "if, taking into consideration the availability of alternative
2lermeats outside the incumbent's network, including self-provisioning by a requesting
carmrer o1 acquiring an alternative from a third-party supplier, lack of access to that

¢lement would, as a practical. economic. and operational matter, preclude a requesting
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carrier from providing the services 1t secks 10 offer.” /d., at 9 (emphasis added). The
O defined "impairs” as "if, taking into consideration the availability of alternative
clements outside the [[LEC's] network, including self-provisioning by a requesting carrier
yr acqiuring an alternative from a third-party supplier, lack of that element materially
diminishes a requesting carrier's ability to provide the service it seeks to offer. /4., at 9-
H {emphasis in original).

Applying those definitions, the FCC determined that ILECs must unbundle and
make available the following network elements: |) Loops, including high-capacity,
«DSI -capable loops, dark fiber, and inside wire owned by [ILECs]; 2) subloops, or
peruons thereof; 3) Netuork Interface Devices ("NIDs"); 4) local circuit switching,
sveept for local circuit switching used to serve end users with 4 or more lines in acccss
Jenstry zone 1 in the top 50 Metropolitan Statistical Areas ("MSAs"), provided that
il ECs provide non-discriniinatory, cost-based access to the enhanced extended link
throughout zone 1; 5) Packet Switching, only in the limited circumstances in which
1 £Cs have placed digital loop carrier systems in the feeder section of the loop or have
DS1.AM in a remote terminal; 6)dedicaled interoffice transmission facilities, or
transport;, 7) signaling links and signaling transfer points; and 8) Operations Support
Systems ("OSS"). Id., at 11?2, -

Focusing on one key unbundled network element, the ILEC's OSS, the FCC
found that "[1LECs] must offer unbundled access to their operations support systems.
0SS vonsists of pre-ordering, ordering, provisioning, maintenance and repair, and billing
funcicns supported by an [ILEC's] datahases and information. The OSS element
mnizludes access to all loop qualification information contained in any of the [ILEC's]
latubases or other records, including information on whether a particular loop is capable

it providing advanced set-vices." /d., at 13. See, also, 1d. §425 at 189, The FCC
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dctermuned that OSS is not proprietary, and therefore it did not have to be analyzed under
th "necessary” standard. In performing the "impair™ analysis required by the Supreme
i the FCC concludced thai "lack of access to the [ILEC's] OSS impairs the ability of

requesting carriers to provide the services they seek to offer.” Id., §433 at 192.

Al Supra's and BellSouth's Relationship Before the October 5, 1999 E{fective Date
ol the Interconnection Agreement

Supra and BcllSouth had expcrienced over two years of dealing with one another
M the ume they entered into their Agreement effective October 5, 1999, which adopted
ar:d meorporated by reference the Agreement between BellSouth and AT&T
Chrmvunications of the Southern States, Inc. effective on June 10, 1997
MInterconnection Agreement”y. The Tribunal already has ruled that "[nlo recovery may
he awarded for pre-October 5, 1999 acts or omissions” in these arbitrations (April 5, 2001
Txder al 6), but asummary of the parties' relationship leading up to the Interconnection
A sreement will provide helpful context for the discussion of both liability and damages
LSSUCS

As set forth in greater detail in the preceding Section 111 regarding the "Radical
R:=vision of Telecommunications Law," Supra and BellSouth may have been pre-
ordained io suffer an inherently adversarial relationship. In accordance with the 1996 Act
md implementing orders ofthe FCC. BcllSouth was forced to allow Supra and other
¢+ Ji('s to lease equipment, facilities and services owned by BellSouth and use those very
t¢iceommunications elements io compete against BellSouth. At least in the early stages
'l the partics' relationship. cssentially every new Supra telephone customer was won

s av iroim BellSouth, with a resulting decrease in BellSouth's revenues.
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BellSouth and other ILECs exercised their legal rights and challenged the 1996
A 1 and mmplementing FCC ordcers. HellSouth won some litigation lights and lost others,
most :otably being compelled against its wishes to lease unbundled network elements
J"NFs"yand UNE combinations ("UNE Combos™) by the FCC First Report and Order,
the Uinted States Supreme Court's decision in A7&T Corp. v. lowa Utilities Board, 525
LS 406 (1999), and the ensuing FCC Third Report and Order.

Supra's 1997 business plan (Arb [I, Supra Ex. 90) and hearing testimony show
that Supra's competitive strategy involved heginning its telecommunications services as a
resctler of BellSouth services, which enabled Supra to lease equipment with discounts off
B.:liSouth's retail prices. After establishing a market presence, Supra planned to become
w1zt 15 Known as a lacilities-based UNE provider, which would enable Supra to lease
i NEs dnd UNE Combos from BellSouth and to collect long distance telephone access
arid other charges not available to Supra while operating as a reseller of BellSouth
services. Supra planned cventually to collocate Supra's own switches in BellSouth
centrai offices and other facilities and offcr Digital Subscriber Line ("DSL") and other
wvanced services. The final competitive stage, once Supra had gained sufficient
sestdential and business customers and perhaps become a “carrier's carrier” -- providing
seniccs to other CLECs -- would he for Supra to burtd its own telecommunications
netwaork and expand operations into other states beyond Florida.

Testimony and exhibits in the two arbitration hearings show that Supra's and
BeltSouth's business relationship started on the wrong foot from the outset. Supra
cnierec into @ Resale Agrceinent with BellSouth effective May 19, 1997, that was
sxzcuted on a take-it-or-leave-il basis Mr. Olukayode Ramos, CEO of Supra, became
maye of the Interconnection Agreement between AT&T and BellSouth during the

summer of 1997. Ramos requested that BellSouth send a copy of the AT& T/BellSouth
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interconnection Agreement for Supra to opt into that agreement. Through
auscommunication or by design, Mr. Patrick Finlen of BellSouth sent Ramos a "generic"
interconnection Agreement that did not reflect the terms negotiated by AT&T. Ramos
promptly executed the "generic" agreement without the benefit of expert review by a
iciccommunications lawyer or consultant or of even checking the public files of the FPSC
w ensure that Supra actually had the AT&T/BellSouth Agreement.

It 1s undisputed that, hcfore the executed agreement was tiled with the FPSC.
f:nien compiled a different version with an Attachment 2 that deleted BellSouth's
nbligation to provide UNE Combos and a new signature page with mis-aligned
poragraphs. 1t also cannot be disputed that the replaced Attachment 2 in Supra's
agreement appeared only days after the Eighth Circuit Court of Appeals had ruled in
11& [ v lowa Unilities Board, 124 F 3d 934 (8™ Cir. 1997)calling into question an
il £ duty to provide CNE Clombos to CLECs such as Supra.

Finlen of BellSouth testified that the replaced pages were an honest mistake and
rmmaterial. Ramos of Supratestified that the switch was deliberate and intended to
deprive Supra of the benefits of the "truc” AT&T/BellSouth agreement.

In any event, the "switched" agrccment episode led to an atmosphere ofdistrust
arid adversarial relations that is reffected in the contemporaneous documents submitted as
axhibits and in the personal animus that was apparent during testimony of some witnesses
at the hearings in these two arbitrations Cathey of BellSouth described the relationship
w th Supra as "always tempered with suspicion and fear of reprisal." Arb. I[, Tr., at 958,
nnes 10-17. "Of all the relationships. while none [were] completely perfect with the

| Cs. not one approaches the awkwardness ofthe BellSouth/Supra relationship.” /4, at

ITes §%-20)
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Supra's and BellSouth's adversarial business relationship led to extensive battles
i almost every conceivable forum even before these two arbitrations. Supra has pursued
entorcement proceedings before the FCC, a variety of proceedings before the FPSC and
ane before the Georgia Public Service Commission, and antitrust and other claims against
B:2liSouth n federal district court Supra Telecommunications & Information Services,
he v BellSouth Telecommunications, Inc., No. 99-1706-CIV-SEITZ (S.D. Fla.).

While neither company can be faulted for zealously pursuing its available legal
rizhts the long running legal hattlcs have contributed to a poisonous business
relationship. That unfortunate rclationship has contributed to poor communications
butween the companies and to both companies' adopting some extreme, unreasonable
positiens in these arbitrations.

\ Liability Issues

A. UNE Provider

Among the many claims between the parties, the most important may be whether
Supra requested and BellSouth impeded Supra's operation as a facilities-based provider
o: U'NEs and UNE Combos. Supra clearly stated its intent to order UNEs and UNE
( ombos as early as September 1997 and continuing to the present. Arb. II, Supra Ex. 96,
24 32 Based on the 8" Circuit's 1997 decision in fowa Uilities Board, BellSouth
initially took the position that Supra was not entitled to order UNE Combos (Arb. H,
BeliSouth BEx 30, 31, 34) despite the clear provisions to the contrary in General Terms
and Conditions ("GTC") Sections I, 1A. 1.1, 1.2,29, and 30, and Attachment 2 to the
Inierconnection Agreement.

The United States Supreme Court reversed the Eighth Circuit, making clear as an
FC'C" regulatory matter that CLECs such as Supra could order UNEs and UNE Combos.
BeliSouth then changed its position to argue that, although Supra could order UNEs and
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i~k ( 'omhos. Supra had failed properly to request UNEs and UNE Combos. BellSouth
1 untaned that position through testimony of its employees Finlen and Cathey at the
secend arbitration hearing.

The Tribunal finds thal BellSouth failed for well over a year to provide Supra
b tlic necessary instructions and information to order UNEs and UNE Combos using
she ocal Exchange Navigalion System ("LENS") interface to BellSouth's ordering
svstems. In late 1999 and early 2000. BellSouth considered the UNEs and UNE Combos
nalable 1o Supra to be "obsolete” because the Interconnection Agreement was due to
cxpire at the end of its three-year term in June 2000. Arb. i, Tr., at 967, lines 18-25
A1 &T had negotiated a scparatc so-called "UNE-P" agreement covering different UNEs
w:d U NE combinations and diffcrent prices and BellSouth was focusing its marketing
ard service resources on the UNE-P marketplace. Arb. 11, Tr., p. 968, lines 2-23.

BellSouth's ordering "profile" for Supra did not recognize a UNE-provider order
for tINEs and UNE Combos under the Interconnection Agreement. There were no
BullSouth written procedures in early 2000 for Supra to submit UNEs and UNE Combo
arders through LENS. Arb. 1L Tr.,ai p 963, lines 13-19. After repeated requests from
supra, BellSouth processed four "test” orders for UNEs that were typed by BellSouth
‘diracily into the system. There was no mechanical way we could determine for them t(;
dc that ® Arb I, Tr.,p. 964, lines 21-23. Even the BellSouth team worked 5-6 days to
saplete the lest orders, Arb. 1L, Tr.. p. 983, lines 15-17.

Neither Cathey nor other BcllSouth witnesses could satisfactorily answer the
tnbunal's inquiry “[w]hy is 1t that when the AT&T interconnection agreement had an
zffective date of 1997, procedures had not hcen written by early 2000 to allow the
wwdermg of UNE Combos?" Arb. I1. Tr . p. 966, lines 3-6. In addition, BellSouth
dragged its feet in providing Universal Service Ordering Code ("USOC") numbers for
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wrdenimg UNEs and UNE Combos. Arb 11, Supra Ex. 49 and 50. In fact, it took until
{kcober 2000 Tor Supra to be able to order a UNE successfully, and that was essentially
 acc:dent. An order to switch a customer "as is* to Supra was successfully processed
alectromically rather than manually because the customer was switched from IDS, another
B C Arb T Tr.,p. 987, lines 6-19.

Cathey of BellSouth conceded at the second arbitration hearing, as he must, that
1 Just bccausc we don't have a particular procedure doesn't mean we don't have an
sklrgation to help and assist a customer getting an order placed.” Arb. IL, Tr., p. 9609,
fines 11-13. Supra was far from perfect in the documentation of its inability to submit
t.ocal Service Requests ("LLSRs") to order UNEs and UNE Combos electronically. But
3:1!Scuth took too long in responding to Supra's requests for assistance, rarely provided
crittead information or practical assistance, and repeatedly fell back on advice that would
not wurk -- to wit, that Supra must submit a LSR.

BcllSouth knew internally that a 1.SR from Supra would not work in summer
(1) because BellSouth "had no idea of how long it would take to get the USOC codes
ard | liad no idea how long it would takc to modify the LENS programming so that the
[_SRs could be submitted electronically.™ Arb. II, Supra EX.49. Yet BellSouth advised
Supra in writing on July 14, 2000, that Supra must submit a ISR to convert the UNE
“ombos  Arh. 11, Supra EX. 50. Apropos of a dispute on a separate, but related, TAG
nierface issuc, BellSouth was evasive and uncooperative because for "[t]his customer of
ali customers to communicate this lack of resource issue to [us] is very inopportune.
Supra s so litigious, we cndeavor to keep the ball in their court as much as possible."
Arb 1§, Supra EX.51. In rhe view ofthe Tribunal, BellSouth attempted to give the
mpression of responding to Supra in a substantive manner, without actually doing so,

intii just before the hearing in IThe second arbitration in April 2001.
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In summary, the Tribunal finds that BellSouth breached the Interconnection
\preerment in not cooperating with and facilitating Supra's ordering of UNEs and UNE
‘vitihoes,

B Collocation

Supra contends that BellSouth has breached its obligations to allow Supra to
‘ollocate its equipment and unbundled elements to BellSouth's own network elements.

BellSouth initially took the position that insufficient space was available in
$cilSouath's central offices to provide for collocation. Nilson DT, Arb. 11, at 28, line I;
. Arn (1, 584, lines 3-13; Ex. S(234 Arb. II. The Florida Public Service Commission
imately required BellSouth to collocate.

Next BellSouth look the position that Supra had been unable over a period of a
¢ 11 and 4 half to complele the nccessary forms accurately, this despite the fact that a

~umber of Supra's applications had been previously approved. Subsequent applications
" Supra were routinely rejected by BellSouth.

Among other equipment, Supra wishes to collocate class 5 switches. BellSouth
akes the position that Supra is reyuircd to producc evidence that Supra owns such
switches. The Tribunal disagrees. Supra has presented evidence that it leases the switch.
N any event, if BellSouth provides space for collocation of a switch, and Supra cannot
aroduce a Switch to collocate, BellSouth's obligation would he fulfilled.

A dispute has arisen betwcen BellSouth and Supra as to the pricing of "make-
cadv" construction by BellSouth and of BellSouth services attendant to collocation.

Finally. BellSouth again objects to the Tribunal's jurisdiction over the collocation
tauns. despite two prior rulings by the Tribunal that it had jurisdiction ofsuch claims

that were based on events on or after October 5, 1999, the effective date of the

Interconnection Agreement. The gravamen of BellSouth's objection is that since Supra
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first rinsed this issuc pursuant lo the 1997 Collocation Agreement, which agreement has
aypered and been entirely replaced by the Interconnection Agreement, that the Tribunal is
Jrvested ol jurisdiction to resolve claims concerning collocation for which applications
arz submitted prior to the effective date of the Interconnection Agreement.' Once
avain, the Tribunal disagrees and reasserts its proper jurisdiction over the collocation
s

Attachment 3 ol the Interconnection Agreement deals with collocation. |t
movides in pertinent pari that

BellSouth shall provide space, as requested by [Supra] to meet
[Supra's]needs for placement of equipment, interconnection, or
provision of service.

Inierconnection Agreement, Attach. 3, §2.3.1 (emphasis added).

2) BellSouth shall provide interoffice facilities . . . as requested by
[Supra] to meet {Supra's} need for placement of equipment,
interconnection or provision of service.

fuat §2 22 (emphasis added),

3) [Supra] may collocate the amount and type ofequipment
[Supra} deems necessary in its collocated space. . .. BellSouth
shall not rcstrict the types of equipment or vendor of equipment to
be installed. . .

i .at 32 2 4 (emphasis added).
The Interconnection Agreement grants to this Tribunal very broad jurisdiction:

The Tribunal believes BellSouth's objection lo be dismgenuous. By BellSouth's own logic, since
Supra had objected to BellSouth's billing procedures prior to the effective date of the Interconnection
Lgreement, the Tribunal should be barred from deciding such disputes, which should proceed under one of
the prios agreements that does not contain an arbitration provision. However, BellSouth aggressively
oussues yis billing claim before this tribunal - Moreover. in January 2000, when rejecting Supra firm orders
o1 vollncation, BellSouth stated: "[The Interconnection Agreement under which Supra operates does not
ontaim 1 expedited dispute resolution process for space preparation charges assessed for physical
ollovarton  The billing procedures for physical collocation are found in Attachment 6, Section 4 of the
micrconnection Agreement " Ex. S0075, Arb. [l

Supra would have the Tribunal sanction BellSouth for their repetition of the same jurisdictional
sbieclions averruled twice previously, especially in light of BellSouth's admission that the Intercomection
Apreement governs the dispute While the Tribunal acknowledges that Section 7 of Attachment |
mpcwers the Tribunal to issue such sanctions, the Tribunal declines to do sq.
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Negotiation and arbitration under the procedures provided herein
shall be the exclusive remedy for all disputes between BellSouth
and [Supra] arising under or related to this Agreement including its
breach, except for: (i) disputes arising pursuant to Attachment 6,
Connectivity Billing; and (11) disputes or matters for which the
Telecommunications Act of 1996 specifies a particular remedy or
procedure Except as provided herein, BellSouth and [Supra]
hereby renounce all recourse to litigation and agree that the award
ofthe arbitrators shall be final and subject to no judicial review,
except on one or more of those grounds specified in the Federal
Arbitration Act (9 UUSC §§!. et seq.), as amended, or any successor
provision therelo.

In ercennection Agreement. Attach 1, §2.1

fd  at 3§21 2.

If, for any reason, the Federal Communications Commission or any
other federal or state regulatory agency exercises jurisdiction over
and decides any dispute rclated to this Agreement or to any
BellSouth tariff and, as a rcsult, a claim is adjudicated in both an
agency proceeding and an arbitration proceeding under this
Attachment I, the following provisions shall apply:

To the extent required by law, the agency ruling shall be binding
upan the Parties for the limited purposes of regulation within the
jurisdiction and authority of such agency.

The arbitration ruling rendered pursuant to this Attachment 1 shall
be binding upon the Partics for purposes of establishing their
rcspective contractual rights and obligations under this Agreement,
and for all other purposes not expressly precluded by such agency
ruling.

2120, and 2.1 22

The Arbitrators shall receive complaints and other permitted
pleadings, oversee discovery, administer oaths and subpoena
witnesses pursuant to the United States Arbitration Act, hold
hearings, issue decisions. and maintain a record of proceedings.
The Arbitrators shall have the power to award any remedy or relief
that a court with jurisdiction over this Agreement could order or
grant, including, without limitation, the awarding of damages, pre-
judgment interest, specific performance of any obligation created
under the Agreement, issuance of an injunction, or imposition of
sanctions for abuse or frustration of the arbitration process, except
that the Arbitrators may not: (1) award punitive damages; (ii) or any
remedy rendered unavailable to the Parties pursuant to Section 10.3
of the General Terms and Conditions of the Agreement; or

(iii) limit, cxpand. or otherwise modify the terms ofthis Agreement.
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Wooatad

The contractual obligations concerning collocation are broad and far reaching.
e disputes raised by Supra regarding denial of collocation arise under or are related to
he interconnection Agreement. Accordingly, this Tribunal properly takes jurisdiction of
“hese claims.

BellSouth next interposes an objection to the Tribunal'sjurisdiction over pricing
21 collocation to Supra.’ Supra argues BellSouth could have taken the collocation rate
{1sputy to the Florida Public Service Coinmission (the "FPSC™). However, BellSouth
fa ls 1 argue or to demonstrate that Supra was obligated to take such disputes to the
FSC e that the FPSC has exclusive ,jurisdiction over such disputes. The
imerconnection Agreemenl indicates that the Tribunal's jurisdiction may be concurrent
w th ihat of the FPSC. Interconnection Agrcement, Attach. 1, §2.1.2.

Rates for cerfain collocations arc set out in Table 2, pages 60 and 61, attached to
:h-2 ietier amendment of July 24, 1998, which AT&T and BellSouth incorporated into the
Interconnection Agreement that Supra later adopted. To the extent that Supra objects to
rates for "make-ready™ work that are not covered by Table 2, the Interconnection
Agreement provides that Supra may retain a contractor on BellSouth's certified list lo
pertorm such work at Supra's expense. Lntercennection Agreement, Attach. 3, §7.4.4.

I'ne Tribunal orders that BellSouth collocate forthwith all such equipment as
supra has included in all prior applications to BellSouth at the rates indicated in Table 2

atiached to the July 24, 1998, letter incorporated into the Interconnection Agreement. To

In making this second jurisdictional objection, BellSouth states: “There is no dispute that Supra is
=nitied 1o collocation. There is also no dispute that BellSouth has offered collocation to Supra. The only
ficpuite hetween the panies is Supra's allegation that the rates that BellSouth proposes to charge for
:otlocavion space were unreasonable ™ In light of BellSouth's repeated rejection of Supra's collocation
ipphicanions and the fact rhar Supra has been unahle to collocate a single piece ofequipment in any
BeliSouth lacility over a period of some four years, BellSouth's staterment 1s nothing shon of breathtaking.

20 MT1.2347 doc



th: 2x1ent that the collocation involves "make-ready" work that may not be covered by
[abie 2, Supra may retairs a contractor of its choosing from BellSouth's approved
sonractor list to perform such work at Supra’s expense. To the extent that work or
services by BellSouth are neccssary to collocation and that such work or services are not
>y etedd by the rates set out in Tabie 2, the Tribunal instructs the parties to consult the
imercennection Agreement for guidance and to meet and confer regarding the applicable
aies tor such work or services. To the extent that the parties are unable to agree on such

ates, ihe parties are lo submit their differences over such rates to the Tribunal for

re~0[LHoN

C Access 1o OSS

Supra contends that it is entiticd to direct access to BellSouth's OSS, because the
="t has mandated such acccss in its First Report and Order and in its Third Report and
Jrder. because BellSouth's LENS was unable to perform the ordering function in real
smie and is inherently unreliable, suffering numerous malfunctions and excessive
lewnitime. and because the contract effectively requires access to BellSouth's OSS.

In contrast, BellSouth argues that Supra, by adopting the Interconnection
vgreerent. effectively negotiated away the rights and interests it may have been entitled
o under the 1996 Act. See, 1996 Act. §252(a)(t). BellSouth argues that Supra's rights
mder the 1999 agreement are not as broad as the rights granted under federal law. The
' r:banal disagrees.

The evidence presented shows that Supra must submit local service requests
gl LENS, an electronic interface supplied by BellSouth. LENS cannot submit local
-ervice orders in real time A local service request Is processed through several interfaces
~nludimg manual introduction) before the local service request can be processed as an

- raer and provisioned. Ramos DT. Arb. I, at 23, lines 1-15. The orders are subject to
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‘it cnecks"” which generate "clarification requests™ which delay the process even
furtner Id .at lines 20-22, at 25, lines 16-18. LENS does not provide Supra with the
zepubiiity to perform prc-ordering, ordering, provisioning, maintenance and repair and
nithing functions in real time or in @ manner consonant with BellSouth's performance of
b arocess. Arb. 1, Exhibit 531: HellSouth Videotape, "This O1 Service Order."
BellSouth witness Patc admitted that Supra could not place orders in the same
marner as BellSouth. Testimony of Ronald Pale, Arb. 1, Tr.,at 570, line 10,to 573, line
soa "7, line 24, t0 578, line 9; at 578, lines 10-17; at 579, line 2, to 580, line 13;at 586,
mes i i-19,
| o establish a new account throiiyh LENS, Supra is required to first view the
=ym {rder Menu Screen and obtain the information from the customer and from various
3:1tSouth databases to enable Supra to complete the screen. Supra must validate the
ustaver’s service address. If for any reason, Supra is unable to validate the address,
supra cannot complete the pre-ordering process. Supra thereafter selects a telephonic
rumbecr for the customer. Because ofthc delay which ensues between the time Supra
warns the pre-ordering process and the provisioning of the order (usually several days),
supra must wait to notify the customer of the telephone number assigned.
Next, Supra identifies-the features and services the customer wants. However,
NS s frequently inaccurate in the fealure selection process. Because of LENS system
srrors and system failures. the identification of class and services will fall out, resulting in
e need to "clarify” the order causing additional delay. A “clarified™ order is put on
soid and it must be resubmitted manually.
Following successful completion of identification of services, Supra must identify
1w tvpe ofdirectory listing selected by the customer. This requires accessing a separate

catabase  In BellSouth's OSS, the database is integrated into the ordering process.
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After all pre-ordering information has been entered, LENS will automatically
afculute @ due date. Supra has no ability to negotiate a due date. Frequently BellSouth
yerrides the due date provided, and returns the order at a later date with a different due
lz1¢ acceptable to BellSouth. Therefore. Supra has no ability to communicate to a
wstorner a definite due date for ihe provisioning of service.

Once complete, the order enters BellSouth's Local Exchange Ordering System, a
wvstens which serves to edit the LENS generated orders. If errors are found, the order
~+il be sent back to Supra. 11 the order is error free, it will be sent to be reformatted into
« :ormat acceptable to BellSouth's systems. If errors are found, the order is again sent
wack 1. Supra. If the ordcrs are error-free, BellSouth representatives re-enter the
nformianon into the order entry system lor provisioning. Ramos DT, Arb. 1, at 26-34.

The time required and the number of possible interventions in this process are
wroloundly different from the BellSouth ordering process, where all information is
1rerec into one system by the representalive taking the call, where due date and
elephone number can be provided on line. and where service can be provisioned the
same day. It is literally impossible for Supra to provision service the same day an order
s received, due to the unreliable systems made available to Supra by BellSouth.

The evidence is overwhelming that BellSouth has not provided Supra with
)perations Support Systems that are equal to or better than those which BellSouth
provedes itself  Interconnection Agreement, GTC §30.10.4 ("[E]ach Network Element

provided by BellSouth to [Supra] shall be made available to Supra on a priority basis
that 1s equal to or better than the priorities that BellSouth provides to itself, . . .")
he interconnection Agreement provides that "BellSouth shall provide real time
Jectroric interfaces for transferring and receiving service orders and provisioning data
tnterconnection Agrcement. Attach. 4, §5.1 (emphasis added). The evidence is
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“i2ar that LENS does not provide real ttme service order capability. The Interconnection
A\ sreement provides that "BellSouth shall provide real time ability (i) to obtain
nioriabion on all features and services available, in end-office where customer is
o wasioned; (1) to establish if a service call is needed to install the line or service; (i) to
letermine the due date and provide information regarding service dispatch/installation
seneduiel applicable; (iv) .. .to provide an assigned telephone number; and (v) .. .to
hlam a customer profile, including customer name, billing and residence address, hilled
‘e:ephone numbers, and identification of features and services subscribed to by
~ustomier.” 1d., §5.2 (emphasis added). 'The evidence is overwhelming that LENS does
wi pre vide all these capabilities in real time
I'he Interconnection Agreement further provides that

BellSouth shall provide the ability to enter aservice order via

Electronic Interface as described in Subsection 5.1 of this Section.

The scrvicc order shall provide [Supra] the ability to: (i) establish

service and order desired features; (1) establish the appropriate

directory listing; and (1) order intraLATA toll and interLATA toll

when applicable in a single,unified order.
"3 at =5 3 The evidence is clear beyond cavil that neither LENS, nor any of the other
le crroaic interfaces offered by BellSouth has such ability. Only BellSouth's OSS has the
—apabilities set out above. -

Because BellSouth has failed 10 meet its contractual obligations regarding

lecwronae interfaces, and because BellSouth is obligated to provide Supra "network
“lements equal to or better than BellSouth provides to itself or its customers™ (BellSouth's

o5t Hearing Memorandum, at 1S), the Tribunal finds that BellSouth is obligated t0

srovide Supra nondiscriminatory direct access to BellSouth's OSS and orders that such

.ceess he provided by BellSouth io Supra no later (han June 15. 2001.
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B3 LENS

I LENS Downlime
['he electronic interface chosen by Supra from those offered by BellSouth in order
o perform the pre-ordering and erderning functions, among others, was the LENS. In the
nicreonnection Agreement, BellSouth undertakes an obligation to provide Supra with the
-aine guahity of services and elements as BellSouth provides itself and its end-users.

merceanection Agreement, GTC §12 1 Regarding the capability to input orders, the

ntcreoanection Agreemenl provides:

BellSouth shall provide [Supra] with the capability to have [Supra's]
Customer orders input to and accepted by BellSouth's Service Order
systems outside of normal business hours, twenty-four (24) hours a
day, seven {7) days a week, the same as BellSouth's Customer
orders reccived outside of normal business orders are input and

accepted

G286 101

BellSouth witness Hendrix testified that BellSouth cannot place orders on a
swenty - tour hours a day, scven days a week basis, hut he failed to testify as to how much
Jdowintime, if any, is scheduled for BellSouth's OSS. Arb. |, Hendrix DT, at 24.
Be!lSouth's witnesses testified that LENS was down for scheduled maintenance three
aours 2 day, Monday thiough Saturday from 1:00 a.m. to 4:00 a.m. and six hours on
“unday froni 12:00 a.m to 6:00 a.m Arb |, Pate DT, at 32; Arb. |, Pate Testimony, Tr.,

i =38 Thus, the scheduled downtime for the LENS system is twenty-four hours per
~ech . an amount the Tribunal considers lo be more than excessive.

'n addition to the twenty-four hours each week for scheduled maintenance in
= h ¢ | ENS is unavailable, LENS was down additional time due to malfunctions and
falures  Arb. 1, Manki Testimony, Tr. ai 154, lines 8 - 21; Arb. I, Pate Testimony, Tr.,

o 49 dine 22, 10 650, line 5; Arb. |, Supra EX. 90.
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It1s clear that the LENS clectroiiic interface is unstable and unreliable. The
miovascon of such a system Tor pre-ordering and ordering of services is a breach of
BoliScuth's ohligations under the Interconnection Agreement. The Tribunal believes that
‘¢ rder giving Supra direet access to BellSouth's OSS should render this issue moot in
tha futare.

2. (uwt Off of Supra's Access to LENS

On May 16, 2000. BellSouth disconnected Supra's accessto LENS because Supra
nzd failed to pay disputed billings. It is undisputed that Section 1.2 ofthe General Terms
indt { enditions prohibits BellSouth from "discontinu[ing] any Network Element,
Aneillary Function, or Combination provided hereunder without the express prior written
ensent of Supra.” Moreover, Scction 16.1 of the General Terms and Conditions
ar wades in pertinent par that "[1]n no cvent shall the Parties permit the pendency of a
“yispute to disrupt service to any [Supra| Customer contemplated by this Agreement.”
3ctSouth later acknowledged that “the Interconnection Agreement between BellSouth
in1 Supra does not permit BellSouth lo refuse Supra's orders for non-payment of
indisputed charges.” Arb I, Ex. SO09%  BellSouth's contention that it believed it was
woceeding under a prior agreement which had long since expired and which had been
nuarefv superceded by the Interconnection Agreement is not credible.h Accordingly, the
Ir bunal regards BellSouth's act of cutting off Supra's access to LENS a deliberate breach

Jdone with the intent to harm Supra.

E Dedicated Transport and Tandem Switching

Supra argues (hat BellSouth has breached various sections of the Interconnection
\grcement in failing to provision dedicated transport lines between BellSouth tandem

-w tches both hetween Local Access Transport Areas (""LATA™) and within individual
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VA, These two issues arc related - inter-LATA and intra-LATA transport — but
aquire different analysis and can best be discussed separately.

l Inter-LLATA Transport

BellSouth argues that it may not lease UNES to Supra that would cnable Supra to
srovide inter-LATA (ie., long distance) telephone service to Supra’s customers when
eunon 271(a) ofthe 1996 Act bars BellSouth from providing inter-LATA service.
3ctSouth also argues that. if Supra wishes to provide certain specified DSI Interoffice
Peansport facilities that are in faci available under the Interconnection Agreement in a
nanner which would cross LATA boundaries, then Suprakwill need to order intra-LATA
runking from BellSouth and also order !iter-LATA trunking from an IXC (long distance
wovider)

Supra argues at considerable length that, regardless of the fact that BellSouth
annol :tself provide inter. LATA service, Supra can lease the UNEs and dedicated
canspurt tom BellSouth and then Supra as a certificated [XC, would be deemed to

arov e the inter-LATA service rather than BellSouth. The major problem with Supra’s
wreument is that Supra cites no convincing FCC or federal court authority in support of
supra « argument that Supra can lease LINE Combos and tariffed services from BellSouth
vtach BellSouth cannot provide directly to its customers. The Tribunal therefore finds
vhal Supra has failed to cairy its burden of proof on the issue of inter-LATA service.

2. Intra- LATA Transport Between Tandem Switches

Supra devoted nine pages Lo the 1ssue of “Feature Group-D Switched Access
~ervi:ce Between BellSouth Access Tandems” as described by Supra at pages 62-71 of its
vont Hearng Brief, BellSouth claims that Supra mis-describes both the service Supra
~cems | be seeking and the issues prescnted by its requests, which have not been
subniitted to BellSouth via a LSR. Unfortunately, the parties’ testimony at the arbitration
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hearing and their respective Post-Hearing Briefs provided scant assistance to the
Thiunal's assessment of this issuc.

e Tribunal finds thai ""Feature Group-D" is a switched access service provided
» HeriSouth to interexchange carriers (*IXCs™) that can be ordered from the BellSouth
A:cess Services tariffs filed with the FCC and the FPSC. BellSouth argues that ""Feature
soup D™ s inherently a long-distance service, not local service available to Supra under
h  nrerconnection Agreement.

To the extent Supra may he requesting interoffice trunking between BellSouth
swriches. Supra has failed to show that it owns and operates a local switch connected to
3 1South’s nctwork. BellSouth made the better arguments on this issue, including
‘Hnations to relevant provisions of the Intcrconnection Agreement referring to the need for
-witches. The Tribunal therefore finds that Supra failed to carry its burden of proof.

F. Regional Strect Address Guide ("RSAG'") Download

Supra contends that BellSouth is contractually obligated to provide it with a
lownlcad 0f RSAG, citing Attachment 15, Sections 7.2.1 and 7.2.2. Because of the
e essant downtimes of LENS (see, Scction V.D.1, above), Supra argues that without a
Jdownalead it does not have the same access to information as does BellSouth, which
“qclates the Interconnection Agreement's "parity” provisions: See, e.g., Inlerconnection
vercement, GTC, §30.10.4. Supra argues that BellSouth's Hendrix admitted that AT&T
s antitled to receive a hatch feed of the RSAG database as part of a unique interface
that was to be created. Supra seeks an initial download ofthe RSAG database, followed
*y datly updates.
Fhere 1s no dispute that the "unique interface™ contemplated by the
mterconnection Agreemenl was never developed. The burden for the development of the

viectronie interface falls equally on Supra and BellSouth. (See, Attach. 15, §§7.1.1 and
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7+ 21:"BellSouth and | Supra] agrec to develop an interface . . ."; "[Supra] and BellSouth
» ¢ establish a transaction-based electronic communications interface. .. ."). The
pro 1sion of batch feeds was dependent on the unique interface which had not been
dvveleped. ("When the interface is operational, BellSouth will transmit the initial
hatch tecd of the data. ..." Inlerconnection Agreement, Attach. 15,§7.2.2 (emphasis
added )

I'nc Tmbunal finds that the obligation to develop the unique interface fell jointly
o1 Supra and BellSouth. Supra produced no evidence which would suggest that the
faiiure to develop the unique interface was entirely due to BellSouth's actions or
nactions  Since the joint development of the unique electronic interface was a condition
arzcedent to the obligation to provide the initial batch feed of RSAG, and since the
~vndition precedent never occurred, the [ribunal finds that BellSouth had no contractual
aklizahion to provide Supra with a download of RSAG. In any event, since the Tribunal
1as ordered BellSouth io provide nondiscriminatory direct access to the BellSouth OSS,
supra should have real time access to RSAG, including all updates.

. 100 Number Blocks of Telephone Numbers

Supra argues that the Interconnection Agreement requires BellSouth to reserve up
o 00 telephone numbers per NPA-NXXfor Supra’s exclusive use. Interconnection
\ereement, GTC, §28.1.1.4. BellSouth does not dispute this. BellSouth contends that
ince | ENS cnablcs Supra to reserve up to 25 numbers in a single session, Supra can
ecerve 100 numbers in four such sessions. BellSouth contends that this satisfies the
ontractual requirement.

Supra argues that this scquential ordering is inadequate in that Supra is unable to
is¢ the 25 numbers in any manner of Supra's choosing. However, Supra also states that

Isihouid BellSouth be ordered to provide Supra with access to BellSouth's retail OSS
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'h 5 1ssue becomes moot." Supra's Past-Hearing Brief, at 62. As the Tribunal has found

that Supra 15 entitled to nondiscriminatory dircct access to BellSouth's OSS (see, Section

v« anove), this issue is now moot

H. uickServe

QuickServe 1s the BellSouth name for the provision of expedited service in
situations where the phone line at the customer's location is already connected for service

1 bas "soft dial tone") and only requires electronic intervention, as opposed to having

‘o d:spatch @ service technician tu the location. Pate DT, Arb. 1, at 27,

BellSouth acknowledges that LENS could not in the past provide same-day
service at Quickserve locations, but that a work around, executed at some unstated time,
hed been put in place. Pate. DT, Arb | at 29. Now, BellSouth asserts that LENS has
2wen recently updated” tu provide Quickserve capability. Pate, Reb. T., Arb. I, 53-54.

The Tribunal finds that its order requiring BellSouth to provide Supra with
acndiscriminatory direct access to BellSouth's OSS provides Supra with the same ability

o provide Quickserve as has BellSouth  Thus, this issue is effectively moot.

I Branding

General Terms and Conditions, Section 19, sets out BellSouth's obligations to

hrand Services offered by Supra that incorporate services and elements made available

urder the Interconnection Agreement.

The Parties agree that the services offered by [Supra] that
incorporate Services and Elements made available to [Supra]
pursuant to this Agreement shall be branded as [Supra] services,
unless BellSouth determmes lo unbrand such Services and Elements
for itself, in which event BellSouth may provide unbranded

Services and Elements. [Supra] shall provide the exclusive

interface to [Supra] Customers, except as [Supra] shall otherwise
specify. In those instances where [Supra] requires BellSouth
personnel or systems to interface with [Supra] Customers, such
personnel shall tdentify themselves as representing [Supra], and
shall not identify themselves are representing BellSouth. Except for
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material provided by [Supra], all forms, business cards or other
business maternals furnished by BellSouth to [Supra] Customers
shall be subject to [Supra's] prior review and approval. In no event
shall Be!lSouth, acting on behalf of [Supra] pursuant to this
Agreement, provide information to [Supra] local service Customers
about BellSouth products or services. BellSouth agrees to provide
in sufficient ime for [Supra] to review and provide comments the
methods and procedures, training and approaches to be used by
BellSouth 1o assure that BeliSouth meets [Supra’s] branding
equipment. For installation and repair services, [Supra)] agrees to
provide BellSouth with branded material at no charge for use by
BellSouth ("Leave Behind Material”). [Supra] will reimburse
BellSouth for the rcasonable and demonstrable costs BellSouth
would otherwise incur as a result of the use of the generic leave
behind material. BellSouth will notify [Supra] of matenal supply
exhaust in sufficient time that material will always be available.
BellSouth may leave a generic card if BellSouth does not have [a
Supra] specific card available. BellSouth will not be liable for any
crror, mistake or omission, other than intentional acts or omissions
or gross negligence, resulting from the requirements to distribute
[Supra's] Leave Behind Matenal.

Supra produced evidence that 1t raised the branding issue with BellSouth
cencerning the Memory Call service (Arb. 11, Ex. S0117) and in a more general context
Arh. i1, Ex. S0119). There is no evidence that BellSouth ever concretely responded to
those voncemns. See, e.g.. Cathey Testimony, Arb. [, Tr., at 992, line 23, to 995, linc 6.

The Tribunal finds that BellSouth breached it obligation to brand the services and
slements provided under the Interconnection Agreement, and that such breach was wiltful
and is continuous. Accordimgly, the Tribunal orders that BellSouth shall provide by ~ —
fune |5, 2001, branding of services and elements provided to Supra under the
inlerconnection Agreement, including, but not limited to voice mail, operator services,
and directory assistance, under the terms and conditions of and as required by General
T'orms and Conditions Section 19 of the Interconnection Agreement. The Tribunal
‘urther orders that such branding by BellSouth is to continue until such time as Supra is
thic te reproduce such elements and services with unbundied network elements and
-«ombinations thereof. To the extent that Supra seeks damages for such breaches, Supra
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s tavied to offer any proof as to the damages that resulted from these breaches by
3eilsoath. Accordingly, Supra's claim for damages is denied.

TAG Intertace Development

Supra alleges that :t suffered damages in attempting to establish an interface to the
I crectronic interface provided by BellSouth. However, outside of bare assertions by
v.arkr in his rebuttal testimony, Supra produces no convincing evidence that BellSouth
3 esponsible for Supra's failure to complete the interface. The exhibits cited by Supra
vioth fail to establish that BellSouth is responsible for the failure of this project
vceordingly, Supra fails to cany its burden of proof on this issue

K 'roll Free Number Database

Supra claims that BellSouth has failed to provide access to the BellSouth Toll
i ree Number Database as required under Section 13.5of Attachment 2 to the
intzreonnection Agreement. BellSouth responds that it would be willing lo provide
scoess o Supra, but Supra docs not own and operate a local switch that meets the
nterface technical requircinents of § 13.5.1.2 and § 13.5.1.2 of Attachment 2 to the
interconnection Agreement. While there was conflicting evidence at the arbitration
hearings on whether Supra has leased a local switch, there is no dispute that Supra does
=01 presently operate its own local swit(_:h connected to BellSouth's network.

I'ne Tribunal finds that Supra has railed to carry its burden ofproofthat it meets
ine contractual interface rrquirements for gaining access to the BellSouth Toll Free
“.umber Database. In light of the Tribunal's order that BellSouth collocate Supra's
«quipment, including switches in BellSouth central offices (see Section v.B, above) and

~apra’s testimony that it has leased at least one switch, Supra's claim regarding the Toll

! re: Number Database may well become moot.
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L Same Services as BellSouth

Supra claims that BellSouth has failed to provide the same features, functions, and
sapabihties that BellSouth provides itself through its local switches in breach of Section 7
91 Atlachment 2 to the Interconnection Agreement. BellSouth responds that Supra failed
i order the services properly as required under the Interconnection Agreement. The

seniested services are the following:

. Centrex

. ACD

. Data witching

. Frame relay services

. Basic and primary rate ISDN

. Dialing parity

. Voice service

. Fax transmissions

. Operator Services

. Switched and tion-switched digital data services
. Video Services _
. Coin (pay phone) services

. Frame relay and ATM

. Private line services

he only service listed above that Supra clearly requested from BellSouth was Centrex.
arp 1, Supra Ex. 113; HellSouth Ex. PCF-18. BellSouth faults Supra for not
1 zuuesting Centrex or other services via a LSR, but as made clear in the section of this

“ward regarding UNE Provider {(see, Section V. A, above), BellSouth impeded and
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‘rustrated Supra's ability to order services via a LSR submitted through LENS.
Regurding the Centrex scrvice, however. Supra failed to prove any damages resulting
rent BellSouth’s failure to lease Centrex services. As to all the other services listed
sbon . Supra failed to carry its burden of proof that it had unequivocally requested the
~ervices. In any cvent, this claim should become moot in light of the Tribunal's order
mat BellSouth provide direct access to its OSS and that Supra be permitted to lease

+ NI dnd UNE Combos as required under the Interconnection Agreement.

M. Alleged Breach of 1996 Act

Supra seeks from the Tribunal a determination that BellSouth's conduct
-enstitutes a breach of the Telecommunications Act of 1996. Supra contends that
paragraph 7 of Attachment 1 to the Interconnection Agreement creates the Tribunal's
usdiction and constitutes the Tribunal's authority to make such a determination. That
seclion. provides:

Duties and-Powers of ithe Arbitrators

The Arbitrators shall rcccive complaints and other permitted
pleadings, oversee discovery, administer oaths and subpoena
witnesses pursuant to the United States Arbitration Act, hold
hearings, issue decisions, and maintain a record of proceedings.
The Arbitrators shall havc the power to award any remedy or relief
that a court with jurisdiction over this Agreement could order or
grant, including without limitation, the awarding of damages, pre-
judgment interest: specific performance of any obligation created
under the Agreement, issuance of an injunction, or imposition of
sanctions for abuse or {rustration of the arbitration process, except
that the Arbitrators may not: (i) award punitive damages; (i1) or any
remedy rendered unavailable to the Parties pursuant to Section 10.3
of the General Terns and Conditions of the Agreement; or

(iii) limit, cxpand. or otherwise modify the terms of this Agreement.

Nuthirg in this section expressly granis to the Tribunal the authority to detemtine

reaches of the 1996 Act.
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BellSouth contends that this I'rihunal has no jurisdiction to determine that
Bo1iSouth has violated any provision ofthc 1996 Act, and states that such determinations
m uat cad to mconsistent outcomes, citing Sections 2.1.2, 2.1.2.1, and 2.1.2.20f
Attachment 1 These sections provide:

If.for any reason, the Federal Communications Commission or any
other federal or state regulatory agency exercises jurisdiction over
and decides any dispute related to this Agreement or to any
BellSouth tariff and, as a rcsult, a claim is adjudicated in both an
agency proceeding and an arbitration proceeding under this
Attachment 1, the following provisions shall apply:

To the extent required by law, the agency ruling shall be binding
upon the Parties for the limited purposes of regulation within the
jurisdiction and authority of such agency.

The arbitration ruling rcndcred pursuant to this Attachment 1 shall
be binding upon the Parties for purposes of establishing their
respective contractual rights and obligations under this Agreement,
and for all other purposes not expressly precluded by such agency
ruling.

It is clear from these sections thal the parties anticipated that the Tribunal's
uitsdiction could be co-cstensive with that of regulatory agencies, and that the Tribunal's
ung ~ould bind the partics with respect lo their respective contractual obligations under
‘he Interconnection Agreement. However, these sections neither establish nor preclude
aratra jurisdiction to determine breaches ofthe 1996 Act.

Neither party addresses section 2 | of Attachment | which provides, in pertinent

act
Negotiation and arbitratton under the procedures provided herein
shall be the exclusive remedy for all disputes between BellSouth
and [Supra] arising under or related to this Agreement including Its
breach, except for:. .{ii) disputes or matters for which the
Telecommunications Act of 1996 specifies a particular remedy
or procedure.

“mphasis added. Clearly. if a provision ofthe 1996 Act specifies a particular remedy or

procedure, the Tribunal has no jurisdiction
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The Tribunal has grave doubts as to whether it has jurisdiction to determine that
B l1South has violated the 1996 Act. However, it need not determine that issue. Supra
1> 104 cited any particular provision that it alleges BellSouth has violated, nor what
emdui by BellSouth violaled the terms of such provision. The Tribunal cannot and will
w1 pruceed in a vacuum. Even assuming, arguendo, that the Tribunal has jurisdiction to
letermine particular violations of the 1996 Act, no violations have been alleged with
wittieient specificity to permit the Tribunal to do so,

N BellSouth Invaices

With respect to the claim of BellSouth on its unpaid invoices, BellSouth
subrniied evidence that the sum of $6,374,369.58 has been invoiced by BellSouth to
supra, and that Supra has failed to pay this amount.

Fhe Tribunal finds that BellSouth presented a prima facie case as to this claim
m | ks amount, subject to various offset claims and further subject to the results ofthe
-y requested by Supra and ordered by the Tribunal elsewhere herein.

Accordingly, the Tribunal awards BellSouth the amount of $6,374,369.58, subject
‘o oifset in the amounts awarded Supra elsewhere in this Award and further subject to the

resuits of the Audit ordered elscwhere herein (including the elimination of late chargcs).

O, Supra’s Audit Request

Supra’s claim that it be permitied to audit BellSouth’s invoices, which was
oresenied in Arbitration |, is closely tied to BellSouth’s claim for unpaid invoices, which
was presented in Arbitration 1. In short, Supra has consistently challenged BellSouth’s
1y oices since October 1999 and has refused payment since that time. Supra has
, emanded both Bill Accuracy Certification from BellSouth in accordance with section 12

, [ Attachment 6 of the Interconnection Agreement and an “audit” of BellSouth’s billings
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r ducerdance With Sections 11.1 1 and 1. 1.3 of the General Terms and Conditions of

‘hi interconnection Agreemeni

I'hc billing audit dispute boils down to the proper scope ofdocuments and

r'ormiation reasonably nccessary to assess the accuracy of BellSouth’s invoices. Two

oot ors of the

Gy ridance:

sectos 111

sxolained:

sectior 1 1.3

General Terms and Conditions of the Interconnection Agreement provide

Subject to BellSouth’s reasonable security requirements and except
as may be otherwise specifically provided in this Agreement,
|Supra] may audit BellSouth’s books, records and other
documents once in each Contract Year for the purpose of
evaluating the accuracy of BellSouth’s billing and invoicing.
[Supra] may employ other persons or firms for this purpose. Such
audit shall takc place at a tirnc and place agreed on by the Parties no
later than thirty (30)days after notice thereof to BellSouth.

(emphasis added). The breadth of material subject to an audit is further

BellSouth shall coopcratc Fully in any such audit providing
reasonable access to any and all appropriate BellSouth
employees and books, records and other documents reasonably
necessary to assess the accuracy of BellSouth’s bills.

(crnphasis added).

BellSouth argues that its detailed monthly invoices transmitted both on paper and

lectromeally i

+liow Supra to

n a Disk Anaiyzer Billing (“DAB”) format are more than sufficient to

audit BellSouth’s billings The Tribunal disagrees and finds BellSouth’s

position that Supra can “audit” BellSouth’s invoices by intensively reviewing the bills

the mselves (o be patently unconvincing.

The language quoted above from the parties’ Interconnection Agreement

a1 templates access to “any and all appropriate BellSouth employees and books, records

aaw ther documents reasonably necessarv to assess the accuracy of BellSouth’s bills,”

» hich s 3 very

broad audit provision. This conclusion is supported by the expert
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Qc::-.nnmny of Supra’s certified public accountant, Stuart Rosenberg. He testified
2o nweingly at the Arbitration | hearing that Supra must be permitted to conduct its
reguested audit in accordance with Generally Accepted Auditing Standards (“GAAS”).
B::1iScuth utterly failed to rebut his testimony or Supra’s commonsense position that
Supra must he penmitted to review sufficient records and information, including access to
kiriowlcedgeable BellSouth employecs. to evaluate the facts that give rise to BellSouth’s
mihing (e g Jverify that BellSouth’s bill correctly starts on the date service actually began
ter cach Supra customer, which cannot he determined by Supra from its local service
reguests)

Accordingly, the Tribunal orders BellSouth to fully cooperate with and to
tact'1tate Supra’s audit of BellSouth’s invoices from October 1999 to the present under
(A AS  ‘Theaudit shall begin within ten (10)calendar days of this award (i.e., no later
thar June 15, 2001) and be coinpleted bv July 31, 2001, which date may only be
extcnded for good cause shown. Failure of BellSouth to timely cooperate in the audit
process may be considered good cause. Supra will bear its own costs ofthe audit, unless
the sudit identilies adjustments greater than the two pcrcenl (2%) threshold set forth in
Scenea 11 1.5 of the General “Termsand Conditions of the Interconnection Agreement, in
wiich case BellSouth will reimburse Supra’s expenses of the audit.

Once the audit is completed and the necessary adjustments to BellSouth’s
im oices are identified (both reductions and increases), then the resulting adjustments will
he o(fct against the amount to be recovered by BellSouth on its claim for unpaid
nveices in Arbitration 11 Copies of the audit report and calculations will be served on

B¢!15outh and on the Tribunal
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\ Damages

A. Introduction

This introduction to the Tribunal’s assessment of damages makes three necessary
pemts about the parties’ approaches to alleged damages.

First, hoth partics pursued risky strategies on damages through their respective
aypert witnesses  Wood for Supra and Freeman for BellSouth. On the one hand,
supra s damages cxpert relied on unverified factual underpinnings (e.g., a list of “lost
«+ stomers’ that was repudiated hy Supra’s fact witness), explained his damages
assumptions and methodology only cryptically, and calculated extraordinarily high and
specuiative lost future profits of Supra through 2004 and in many states beyond Supra’s
cxisting service area of south Florida BellSouth’s expert witness Freeman correctly
ckaracterized Supra’salleged damages as “breathtaking.”

On the other hand. BellSouth adopted an equally high-risk damages strategy of
wracking Supra’s methodology and numbers, but not providing any alternative
salcuiutions to the Tribunal. That damages approach was made infamous in the Pennzoil
« [ vaco state court litigation in Texas rcgarding the takeover of Getty Qil to the tune of
4 37 hiflion judgment against Texaco. Although BellSouth’s expert effectively attacked
targe clements of Supra’s damages, BellSouth’s f;ilure to provide alternative damages
figures m the areas in which Supra prevailed on liability left the Tribunal with little
choice bul to grant Supra’s requested damages in some areas.

Second, Supra failed to tie any damages to certain liability claims. For example,
is described in Section V L above, Supra could havc recovered damages for BellSouth’s
arlure Lo lease Centrex services, but Supra did not tie any damages specifically to that

‘li i wind therefore failed to carry its burden of proof.
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T'hird, as discussed abovc in Section T regarding procedural history, the Tribunal

ruied tnat consequential damages, including lost profits, could be recovered upon a

narticular showing.
The Panel concludes that “willful or intentional misconduct” is
broad terminology which embraces willful or intentional breach of
contract 10 the extent thal it is done with the tortious intent to inflict
harm on the other party to the contract. The panel’s interpretation
of this phrase is supported by judicial authority, including
Metropolitan Life Insurance Co.v. Noble Lowndes Int'l, Inc., 643
N.E.2d 504, 506-508 (N.Y. 1994) and Wright v. Southern Bell Tel.
& Tel Col ,Inc. 313 S.E 2d 150 (Ga. App. 1984).
Accordingly the Tribunal unanimously finds that to the extent that
Supra can prove that BellSouth intentionally or willfully
breached the Agreement at issue in this case with the tortious
intent to inflict harm on Supra, at least in part through the
means of such breach of contract, and as a direct and foreseeable
consequence of that breach Supra suffered damages in an amount
subject lo proof, Supra can recover consequential damages in this
action.

March 1S Ordcr, at 9 1-2 (emphasis added). (The Clarification of Order Re: Damages is

antached hereto as Annex D and is incorporated herein by reference).

In the course of these two arbitrations, the Tribunal has reviewed hundreds of
pages of pre-filed direct and rebuttal testtmony and thousands of pages of exhibits. The
Tribunal also has judged the demeanor o f witnesses during a total of eight days of live
" iestimony in the hearings and has reviewed the transcripts of that testimony. The
svidence shows that BellSouth breached the Interconnection Agreement in material ways
and did so with the tortious intent 1o harm Supra, an upstart and litigious competitor. The
=vidence of such tortious intent was extensive, including BellSouth’s deliberate delay and
ack 01 cooperation regarding UNE Combos, switching Attachment 2 to the
merconnection Agreement before it was tiled with the FPSC, denying access to
BellSouth’s OSS and related databases, refusals to collocate any Supra equipment, and

deirberately cutting-off LENS for three days in May 2000.

40 MII 2347 doc



The Tribunal docs not make this finding of “tortious intent” lightly, but the full
e ord belies BellSouth witnesses™ mantra-like testimony that BellSouth’s aim was to
pralit irom Supra’ssuccess. BellSouth attempted to give the appearance of cooperating
wth Supra. while deliberately delaying, obfuscating, and impeding Supra’s efforts to
Son pote

The major clcments of Supra’sdamages are discussed in the following sections.

B Supra’s Damages

1. Incremental Net Income Operating As UNE Provider

As discussed in Section V. A, abovc, the Tribunal finds that BellSouth breached
the inerconnection Agreement in not cooperating with and facilitating Supra’s ordering
ol I 'NEs and UNE Combos. Supra’s damages tied to this breach are set forth in two
exh:biss in Arbitration 11 o f Supra damages expert Wood -- DJW-5 and DJW-6. Those
cxhibris show incremental net income to Supra for its residential and business customers,
i must reflect the following neccssary revisions: (1) the calculations of monthly
dimages for October 1997 through September, 1999 must be deleted to reflect the
[ibural’s prior ruling that no recovery may be awarded for acts or omissions before the
Otober 5. 1999 effective date of the Interconnection Agreement; and (2) the damages for
Oulober 1999 must be pro-rated to remove any October 1-4, 1999 recovery, which
damages occurred prior to the effective date of the Interconnection Agreement. With
those necessary revisions. Supra’s damages for residential customersis $1,586,840.27
ard [or business customers is $517,066 26. for a sub-total of $2,103,906.40 of
anerzmental net income if Supra had been permitted to operate as a UNE provider. No
arejudgment interest is appropriate because Wood already included a present value

catculation in the damages figure
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As pan of the audit process, the auditor is directed to determine the number of
Supra customers in April. 2001, and the number of the Supra customers in May, 2001,
ard to report those numbers to the panies and to the Tribunal. The Tribunal will
thorzaiter calculate a revised damages calculation that includes April and May 2001
Jamages

2. Supra’s Alleged Lost Profits

There are two major areas of alleged lost profits that Supra sceks: (1) lost profits
w ellegedly “lost customers” who purportedly would have ordered advanced services
st chas DS from Supra (described by Supra as Arbitration 2, Category 1 Damages); and
2y os: profits as far out as 2004 for HellSouth’s impeding Supra’s operations as a
facuities based UNE provider by expanding throughout the remaining counties in Florida
andd ugmg a “cookie cutter” approach into 17 additional states (described by Supra as
A -bitration 11. Categories 3, 4 and 6 Damages). For the following reasons, none of these
ai ezed damages are awarded to Supra hccause they have insufficient factual support, are
i speculative, and would lead to an unwarranted windfall to Supra.

Considerable fact and expert testimony focused on Supra’s original list of
al egedly “lost customers* (Supra Ex. 87A) produced in Arbitration 1 and then the
updated list (Supra Ex. 87B) produced in Arbitration II. Supra’s damages tied to “lost
zustomers” rely on Supra Ex. 87A, which was repudiated by Supra witness Bentley.
Sup[-a cxpert Witness Wood disclaimed any reliance on Supra Ex. 87B, which had almost
as many infirmities as the initial “lost customer” list. For all of the reasons set forth at
nages 38-93 of BellSouth’s Post-Hearing Brief and the total lack of credibility
surrounding Supra’s Ex 87A, no damages are awarded based on the Supra alleged “lost

tslamers ™
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An appreciation of the “breathtaking” nature of Supra’salleged lost profits
otaing over $510 million and running through the year 2004 should start with the fact
-h.st Supra has enjoyed only modest success as a CLEC operating in south Florida. Its
Tancial survival may well have been due to the fact that Supra has not been paying its
=+ i« trom BellSouth since October 1999 Based on its 1997 Business Plan and its
artfered cvidence of many BellSouth breaches of the Interconnection Agreement, Supra
wvould nave the Tribunal believe that, il BellSouth had only cooperated, then Supra would
vt become a telecommunications juggernaut, operating as a facilities-based UNE
wovider with its own switches, with an expanding network and facilities, and with
ne reasingly profitable operations in 18 states. But nothing in Supra’s actual track record
suugests such meteoric success and the alleged $510 million in lost profits.

The “Tribunal will not award damages based on wishful speculation. The Tribunal
-annol grant hundreds of millions of dollars in damages tied to BellSouth’s behavior
ren: june 2001 until the end ot 2004, when the reasonable assumption should be that
3ctisouth will forthwith comply with the Interconnection Agreement and this Tribunal’s
ward In addition, a ncu agreement that will govern the parties’ future relationship is
heimyg arbitrated before the FPSC  The Tribunal cannot credibly accept Wood’s
specalative and unrealistically high “lost profit” dollar numbers for the reasons set forth
above and those set forth in the testimony of BellSouth expert witness Freeman and
-mimimarized at pages 95-108 of BellSouth’s Post-Hearing Brief.

3 LENS Damages
a. LENS Downtime
Supra damages expert Wood testified to and calculated the damages suffered by

~upra as a result of the cxcessive down time experienced by LENS. Wood's damages
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celculation was based on the costs incurred by Supra to maintain its customer support
stitt 1o place during those times in which LENS was unavailable.

While this approach was criticized by BellSouth expert witness Freeman, he
furr isked no alternative damages calculation. Because the Tribunal is certain that Supra
st ifered damage and because no alternative damages calculation was offered by
Bl!Seuth, the Tribunal accepts the calculation offered by Wood (DJW-2) and awards
Suprs 5609,153 in damages directly resulting from this breach by BellSouth.

h Cut Off of Supra's Access

The Tribunal believes that the calculations of Supra's damages expert as to this
1swue was reasonable. Sec, DIW-24, and DJW-3, 2 of 2. Accordingly, the Tribunal
av ards Supra $55,488 as a dircct result ofthe deliberate Cut Off of Supra's access to
i.ENS which the ‘Tribunal finds was done with the intent to harm Supra.

C. BellSouth [nvotces

BellSouth is awarded $6,374,369 .58, less any sum awarded Supra herein and
subiecs to the results ofthe Audit ordered herein.
Vi Other Relief

4 Supra's Request for Audit

As discussed in Section V.O above, the Tribunal orders BetiSouth to fully
sooperate with and facilitate Supra's audit of BellSouth's billings since October 1999.
ke audit will be conducted in accordance with GAAS, commence no later than June 15,
20, und be completed by July 31.2001, which may only be extended for good cause
shown  The results of the audit (reductions or increases) will be offset against the amount
il $0,374,369 58 to be recovered hy BellSouth after offsets for Supra's damages awarded

e en
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The auditor is also directed to determine the number of Supra customers in the
nonthk of Apnl, 2001. and in the month of May, 2001, and report those figures to the
art:es and to the Tribunal. See, Section VI.B.1, above.

Finally. the Auditor is directed to remove all late charges assessed by BellSouth in
tsanvorces. See, Scetion VI E.. below.

B BellSouth’s Request for an Injunction for Future Supra Non-Payment

ven with the Supra damages awarded herein and awaiting the results of the audit
'+ Belisouth’s billings, it appears likely that Supra will end up owing some net amount to
Jellseath. In anticipation of that possible result, BellSouth has requested that the
'r bunal order that BellSouth may terminate service provided to Supra if the net amount
s i paid by Supra within 30 days of the net amount being calculated.

The Tribunal declines to issue such an injunction for several reasons. First,
3cl1Suauth’s request has the flavor of an advisory opinion to be issued now about some
-urure inknown scenario. Second, although the Tribunal may have the authority to issue
i rguaction, 1t is premature.  Third, once this award is final and the net amount due to
3elisouth is calculated with precision, should Supra fail to pay, then the proper
=n:orcement mechanism is for BellSouth to file an action in a court of competent
urisdiction to enf;rce the Tribunal's award. The Tribunal therefore denies BellSouth's
eunested imjunctlion.

O Liquidated Damages

With respect to Supra's request that the Tribunal assess liquidated damages
s2anst BellSouth in the event BellSouth rails to comply with any order ofthe Tribunal,
ne Trhunal finds no authority in the Interconnection Agreement or in law to assess

nyindaled damages.
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Liquidated damages are those agreed to by the parties where it is difficult, if not
aupassible, to assess actual damages. The Tribunal does not find any potential damages
ihat may result from BellSouth's non-coinpliance with this Award to be impossible or
hift cult to assess

Funhcrmorc. Supra is essentially requesting the Tribunal to re-write or add to the
Hite-connection Agreement which the Tribunal is prohibited from doing by Section 7 of
\tischiment | of the Interconnection Agreement. Supra's request for liquidated damages

s e med

] Pre- and Post-Judgment [nterest

| Pre-Judgment Inlerest
No prc-judgment interest is awarded to BellSouth because the gross amount
v arded herein already includes interest  Furthermore, all setoffs awarded Supra herein
atread+ include interest.

2. Post-Judgment Interest

The ultimate net award shall bear interest at the post-judgment interest rate as
prded under Florida law.

E L.ate Charges

Pursuant to § 4.2 of Attachment 6 of the Interconnection Agreement, late charges
are not to be assessed in the event that a Party disputes charges and such dispute is
resolved in favor ofsuch Party. One of the disputes concerned Supra's claim that it was
criitled to lease UNEs and UNE Combos and to be billed at those rates, rather than at
eanic tates. As Supra prrvailed on thal claim, late charges are inappropriate.

The "Tribunal orders the Auditor (asordered elsewhere herein) to remove such

hirzes in the process of the Audit.
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3 Special Master

Supra's request for the appointment of a Special Master is denied, as the Tribunal
sues no necessity for such an appointment at this time.

(. Arbitration Costs and Expenses

Section 131 of Attachment | provides in pertinent part:
The Arbitrator(s) fees and expenses that are directly related to a
particular procceding shall be paid by the losing Party. In cases
where the Arbitrator(s) determines that neither Party has, in some
material respect, completely prevailed or lost in a proceeding, the
Arbitrator(s) shall, in his or her discretion, apportion expenses to
reflect the relative success of each Party. Those fees and expenses
not directly related to a particular proceeding shall be shared
equally.
Moreover, the panies have agreed on the application of the CPR Institute for
i) spute Resolution Rules for Noli-Administered Arbitration. Interconnection
Aureement, Attach. 1, §4. Rule 16.2 requires the Tribunal to fix in its award the costs of
ith: arbatration, including rhe fees and cxpenses of the arbitrators, travel and expenses of
w (niesses, legal fees and costs. charges paid to CPR, and the costs of the transcript and
4y mueeting and hearing facilitics
The Tribunal has determined rhar in a case such as this, where each side has
prevailed on particular 1ssues and where the value of the declaratory and injunctive relief
aranted is impossible to determine, the [Tibunal cannot determine a "prevailing™ party or
a 'losing" party, or even detcnninc "the relative success” of each party. Accordingly, the

[+ithunal determines that each side shall bear the costs that each incurred in conjunction

w 1l thus arbitration, including the specific categories of costs Set out above.
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H. All Other Relief Denicd

To the extent that the parties have made additional claims and/or requesred other
re 1ct than thai which the Tribunal has expressly addressed in other portions of this
At all such claims and requests for relief are hereby expressly denied.

I Retention of Jurisdiction

I he Tribunal expressly retains jurisdiction lo insure completion of the audit
sr lerend hy the Tribunal, to calculate the inal damages to be awarded based on the results
¥ 1he udit, and to issue its Final Award on Damages.

Vil Summary of Award

This final section summarizes the injunctive relief and damages that the Tribunal

ar kers in these two consolidated arbitrations.

I’he Tribunal orders that no later than June 15, 2001, BellSouth shall:

e Facilitate and provision Supra’s requests to provide UNEs and LINE Combos
to Supra’s cusiomers at the contractually agreed prices in the Interconnection
Auprecment.

e Collocate all cquipment as Supra has included in prior applications to
BcllSouth at the rates indicated in Table 2 attached to the July 24, 1998 letter
incorporated into the Interconnection Agreement, and cooperatewith and
facilitate any new Supra applications for collocation, including but not limited
to collocating any Class 5 or other switches in BellSouth central offices.

e Provide Supra nondiscriminatory direct access to BellSouth’s OSS and
cooperatc with and facilitate Supra’s ordering of services.

e Providc branded services and elements requested by Supra under the

Interconnection Agreement, including but not limited to voice mail, operator
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services and directory assistance, under the terms and conditions of section 19
of the General Tcrms and Conditions of the Interconnection Agreement
Fully cooperatc with and facilitate Supra’s audit of BellSouth’s billings since

October 199910 the present in accordance with GAAS.

I'te Tribunal awards the following damages:

BellSouth invoices Supra shall pay BellSouth $6,374, 369.58 on BellSouth’s

unpaid invoices, subject to the adjustments listed below,

Audit Adjustments. Any adjustments in BellSouth’s invoices found necessary

by Supra’saudit of BellSouth's billings, including the elimination of late
chargcs, shall he reflected as necessary reductions or increases in those
mvoices to he paid by Supra. and

Supra Damages Set-off. 1‘hc following damages due to Supra will be adjusted

according to the amount Supra will be required to pay on BellSouth’s invoices
after the audit adjustments and by the amount that the Tribunal calculates
Supra is due i incremental net income operating as a UNE provider for the
months ol April and May, 2001, based on the number of Supra customers in
those months as determined by the audit:

* . .
Incremental net income operating as a

UNE provider -- $ 2,103,906.40
[LENS-related lost productivity -- $ 669,153
* LENS cut-off § 55.488

Subtotals of Supra’s
Damages Set-off $2,828,547.40
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T'o the extent that zither Supra or BellSouth has requested any other relief, all
sucl rchief is hereby denied

DATED: lune 5, 2001

John L. Estes M. Scott Donahey Campbell Killefer
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